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TMS LICENSE

20 JULY 2001

ASC/YWM (C-141)

WRIGHT-PATTERSON AFB OHIO 45433

L-3 Communications, Link Simulation & Training Division

SOFTWARE LICENSE AGREEMENT

This Agreement (“Agreement”) is by and between L-3 Communications, Link Simulation & Training Division (“L-3”), a corporation with offices at 2116 Arlington Downs Road, Arlington Texas, and The United States Air Force / Air Force Material Command - (“Licensee”), in consideration of the mutual promises, covenants and conditions contained in this Agreement and other valuable and adequate consideration receipt of which is hereby acknowledged.

1.
DEFINITION


“Software” shall mean L-3’s software program known as L-3 Link TMS 4.0, in executable or object code format only and related documentation supplied by L-3.  “Software” shall include executable software with on-line Help; all media on which such Software resides; and all copies of the above.  

2.
LICENSE GRANT

a.
License Grant.  Subject to the terms and conditions contained herein, L-3 grants Licensee a non-exclusive, non-transferable license to use the Software on any C-141 Aircrew Training Program site for the duration of the C-141 Aircrew Training Program.  Licensee may physically transfer the Software from one computer to another provided that each copy of the Software is used only on computers at a C-141 Aircrew Training Program site in support of C-141 Aircrew Training Program. L-3 will supply documentation in the form of on-line Help.  

b.
Copy Restrictions. Unauthorized copying of the Software, including Software that has been modified, merged, or included with other software, or of the written materials, is expressly forbidden.  Licensee may not modify, adapt, translate, reverse engineer, decompile, disassemble, or create derivative works based on the Software.  Subject to these restrictions, Licensee shall have the right to make one copy of the Software only as necessary for internal archival purposes.  L-3’s proprietary restrictions must be reproduced and included on any such backup copies.  





3.
CONFIDENTIALITY


The Software and related documentation shall be maintained as confidential by Licensee and its employees and shall be used only as expressly authorized by this Agreement.  Licensee shall not decompile, reverse engineer, disassemble or otherwise attempt to derive source code from the licensed Software.  Licensee agrees to secure and protect the licensed Software against breach, compromise or violation of L-3’s rights in and title to the licensed Software.  Licensee shall promptly notify L-3 of any unauthorized disclosure or use of the Software or any part thereof.  L-3 shall mark as confidential all material that is deems to be proprietary.  Information shall not be deemed confidential that was known to Licensee prior to disclosure of the information by L-3, is or becomes publicly available without fault of Licensee, or is obtained by Licensee from a third party who does not, to the Licensee’s knowledge, have an obligation to L-3 to keep it confidential.  The provisions of this paragraph shall survive any cancellation or termination of this Agreement.  

4.
WARRANTY

a.
L-3 warrants that the media on which the Software is recorded and the User’s Manual are free from defects in materials and workmanship under normal use and service and that the Software will perform substantially in accordance with the applicable documentation.  If the Licensee discovers an error in the coding or logic of the Software as delivered to Licensee which prevents the Software from meeting this warranty, the Licensee shall deliver to L-3 its analysis thereof accompanied by complete data listings and samples run exhibiting the error.  Upon receipt of the specified data, L-3 will use reasonable efforts to respond by providing an updated version of the materials originally supplied, by suggesting operational changes by the Licensee, or suggesting procedures for avoiding the apparent problem, provided such procedures enable the Software to perform substantially in accordance with the documentation pertaining thereto.  The Licensee shall at its own expense and cost, assist L-3 in the diagnosis and correction of program problems as L-3 may reasonably require.  The warranty described in this Article 4 shall be effective for a period of ninety days  from the final delivery and acceptance of the Software.

b.
L-3 does not warrant that the Software will meet Licensee’s requirements that the use of the Software will be uninterrupted or error free.  L-3’s warranty shall not extend to problems in the Software that result from (1) Licensee’s failure to implement all updates issued by L-3 during the warranty period, (2) modifications made by Licensee to its operating system or environment that adversely affects the Software, or (3) any alterations, modifications or additions to the Software not performed by L-3.  Licensee’s exclusive remedy and L-3’s sole liability arising from or connected with L-3’s limited warranty shall be, at L-3’s discretion, to either repair or replace the Software or to terminate the license.  

c.
Notwithstanding any other provisions of this section, this warranty shall not apply to non-conformities or defects due to any of the following:  (i) misuse or modification of the Software and/or Software updates by any third party other than L-3; (ii) failure by Licensee to maintain proper environmental conditions for the computer system; (iii) any change in the operating system of the computer system not approved in writing by L-3; (iv) hardware equipment error or operating system software error; or (v) interaction with software not provided by L-3.  

d.
The only warranties made by L-3 are those contained in this provision.  There are no other warranties, express or implied, including the implied warranties of merchantability, fitness for a particular purpose, or the warranties arising out of the course of dealing or usage of trade.  

5.
PATENT/COPYRIGHT INDEMNIFICATION


L-3 shall, at its own expense, defend any suit or proceeding brought against Licensee based on an allegation that the Software or any part thereof licensed hereunder, or the use thereof for the purpose stated in Article 2.a above, constitutes an infringement of any claim of any United States patent or copyright, provided that Licensee promptly notifies L-3 in writing.  L-3 shall (a) pay all damages and costs (including reasonable attorneys’ fees) award in any suit or proceeding, and (b) indemnify Licensee against any expenses incurred by Licensee in providing information and assistance to L-3 for the defense or said suit or proceeding.  If the Software or any part thereof, as a result of any suit or proceeding so defended, is held to constitute infringement of any United States patent or copyright, and its use by Licensee is enjoined, L-3 shall, at its option, at no cost to Licensee either (a) procure for Licensee the right to continue using said Software, or (c) terminate this license and refund the applicable license fees paid less a reasonable sum for prior use.  These provisions shall not apply to the extent that the Software is modified by Licensee to the extent such suit or proceeding is brought against Licensee by reason of said modification or combination.  These provisions are subject to the additional conditions that (a) L-3 is given the sole control of any such suit or proceeding and all negotiations for its settlement or compromise and (b) such claim or proceeding arising from L-3’s latest version of the Software as provided to Licensee prior to the time or times of the alleged infringement.  Notwithstanding anything herein to the contrary, should the Software or any portion thereof become, or in L-3’s reasonable opinion be likely to become, the subject of a claim of infringement of any patent or copyright, Licensee, at its option and expense, may either (a) procure the right for Licensee to continue using the Software, (b) replace or modify the Software so that it becomes non-infringing but still meets the applicable specifications, or (c) terminate this license.  The foregoing states the entire liability of L-3 with respect to infringement of patents and copyrights.  

6.
CONSEQUENTIAL DAMAGES 

L-3, its officers, agents, employees or insurers shall in no event be liable, in contract, tort or otherwise (including negligence, warranty, indemnity, or strict liability), for any special, speculative, indirect, incidental or consequential damages, including specifically but without limitation, computer costs, loss of profits or revenue, loss of full or partial use of any equipment, losses by reason of operation of any equipment or facility at less than rated capacity, cost of replacement power, cost of capital, loss of goodwill, claims of customers, governmental entities or other third parties, damage to property or equipment, or similar damages, even if L-3 has been advised of the possibility of such damage or loss, resulting from or in any way connected with the use of the Software.  

7.
ASSIGNMENT

L-3 may assign or otherwise transfer its rights and obligations hereunder to any parent or subsidiary corporation of L-3 or to any purchaser of the business of L-3 which agrees to assume the obligations of L-3 hereunder.  Licensee shall not have the right to sell or sublicense the Software to third parties or to assign its rights hereunder without the prior written consent of L-3.  Such consent may be withheld at L-3’s sole discretion.  Any assignment without such prior written consent shall be void.  

8.
TITLE

The Software (including any modifications, enhancements or derivative works) and any and all partial or complete copies are and shall remain the sole property of L-3.  In no event shall any term of this Agreement be construed to require the transfer of title to Licensee of any of L-3’s Software.  

9.
TERMINATION

Licensee agrees that the license granted hereunder will be null and void in the event (i) Licensee violates any of the proprietary terms governing its use of the Software, (ii) Licensee shall make a general assignment for the benefit of its creditors, or a receiver of trustee shall have been appointed on account of Licensee’s insolvency, or Licensee otherwise shall be or become insolvent, or (iii) of any modification, alteration, or change to the Software except as specifically directed by L-3 and the event is not cured within thirty (30) days after receipt of notice from L-3.  This license may also be terminated as provided in Article 5 above.  In any such event, Licensee will return to L-3 all complete or partial copies of the Software and all associated documentation and information.

10.
REMEDIES AND LIMITATION OF LIABILITY

a.
Nothing contained in this Agreement shall limit any remedies which L-3 may have for default by Licensee.  Licensee understands and acknowledges that this Agreement creates a confidential relationship between the parties upon which L-3 is relying, and that violation of Licensee’s obligations pursuant to this Agreement may cause L-3 irreparable harm and damage, which may not be recovered at law.  Licensee agrees that L-3’s remedies for breach of the terms of this Agreement shall include injunctive relief and any other relief available, whether at law or in equity.

b.
Licensee’s remedies in this Agreement are exclusive.

c.
Notwithstanding anything in this Agreement to the contrary, the total liability of L-3 and its employees, in contract, tort, or otherwise (including negligence, warranty, indemnity, and strict liability) for breach or performance of the contract shall be limited to the amount of the license fee actually paid to L-3 by Licensee.

11.
APPLICABLE LAW

This Agreement shall be construed and interpreted in accordance with the laws of the State of Texas, United States of America, without giving effect to its internal principals of conflict of laws.  Any amendment or modification of this Agreement shall be in writing and signed by a duly authorized representative of each party hereto.

12.
SEVERABILITY AND REFORMATION


If any provision of this Agreement is held invalid, such invalidity shall not affect other provisions or application of the Agreement which can be given effect without the invalid provision or application, and to this end the provisions of this Agreement are declared to be severable.  If such invalidity becomes known or apparent to L-3 and Licensee, L-3 and Licensee agree to negotiate promptly in good faith in an attempt to make appropriate changes and adjustments to achieve as closely as possible consistent with applicable law, the intent and spirit of such involved provision.



13.
MISCELLANEOUS

a.
This Agreement constitutes the entire agreement between the parties with respect to the subject matter herein and supersedes all proposals, oral or written, and all communications between the parties relating thereto.  The terms and conditions of this Agreement shall prevail, notwithstanding any variance with any purchase order or other written instrument submitted by Licensee and L-3 hereby gives notice of objection to terms and conditions on said purchase order or written instrument additional to or at variance with the terms and conditions hereof.  This Agreement may be modified only in writing and must be signed by a duly authorized representative of each party hereto.

b.
Licensee will maintain adequate records to be able to control and document use of the Software according to the provisions of this Agreement and these records will be available for inspection by L-3 at reasonable times, with reasonable prior notice.  L-3 shall be granted reasonable access, at reasonable times to Licensee’s premises as necessary to audit compliance with this Agreement.


c.
Licensee acknowledges that the Software may include or incorporate software which originated with third party vendors and without limiting the general applicability of the other provisions of this Agreement, Licensee further agrees to the following:  (a) title to any third party software incorporated in the Software shall remain with the third party which supplied same; (b) as to that portion of the Software which originates with third party vendors, Licensee acknowledges that such vendors have made no representations, warranties, guarantees or indemnities to the Licensee by virtue of incorporation of the vendor’s products into the Software; (c) as to that portion of the Software obtained from third party vendors, Licensee acknowledges that it shall be responsible to such vendors for any uncured material breach by Licensee of any of its obligations as set forth herein which are applicable to that portion of the Software originating with such vendors.  

IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the later of the dates written below.  

L-3 COMMUNICATIONS CORPORATION

Link Simulation & Training Division





SIGNED:
______________________
SIGNED:
___________________________




NAME:
______________________
NAME:
___________________________




TITLE:
______________________
TITLE:
___________________________




DATE:
______________________
DATE:
___________________________



